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Martin R. Leader, Esquire
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1225 23rd Street, NW
Suite 800
Washington, D.C. 20037-1170

Re: Scripps Howard Broadcasting Company
MM Docket 93-94
Production of Documents

Dear Martin:

SEP 2 61994
FEDERfiC(),\MUNICATlONS COt.lt.llSSIOO

0I=l=ICE r::f THE SECRETARY

The attached documents were inadvertently omitted from
the documents produced on June 28, 1993 by Scripps Howard
Broadcasting Company ("Scripps Howard"). The documents respond to
the request for production as follows:

SHOO:L0582 to SH0010598 respond to request (i) ;

SHOO:L0599 to SH001060:L respond to request (j) ;

SH0010602 responds to request (e) ;

SHOO:L0603 and SHOO:L0609 respond to request (b) ;

SH00106:LO to SHOO:L06:L1 respond to request (e) ;

SH0010618 to SHOO:L062l respond to request (f) ;

SHOO10622 responds to request (i) ;

SHOO10623 to SH0010627 respond to resquest (b) .

In addition, there exist two letters from· Audience'
Research and Development (AR&D) to Bob Feldman, dated June 5, 1991
and June 19, 1991 regarding WMAR.-TV's news programming. Neither
of these letters relates to the substantive content of WMAR.-TV"s
news programs. Instead, they relate to the presentation style of.
this news programming. The documents contain highly sensitive and
proprietary information that is not: relevant to any issues in this
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proceeding. Scripps Howard objects to the production of these
documents. If production is sought, Scripps Howard will object to
such production and ask the Presiding JUdge for in Camera
inspection of the documents.

Finally, Janet Covington, the for.mer public relations
director of WMAR-TV who retired in December, 1991, at one time
possessed personal notes that recorded various ascertainment
meetings in which she participated during the relevant period.
These notes were not retained in any files at WMAR-TV. Scripps
Howard recently contacted MS. Covington to ascertain whether she
possessed any of these notes and determined that she did not.

If you have any questions regarding this matter, please
contact me.

Sincerely,

'4.v---~~~~~
Kenneth'C. Howard, Jr.
Counsel for
Scripps Howard
Broadcasting Company

cc: The Honorable Richard L. Sippel (without documents)
Norman Goldstein, Bsquire (with documents)
Robert Zauner, Bsquire (without documents)
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EXHIBIT 1

DOCKET FiE COpy ORIGINAL
RECEIVED

SEP 2 6 199~

FEDERAl CCl.lMUNICATIONS COMMISSIOO
OfFICE OF THE SECRETARY

TO: DAVE ROBERTS

FROM: EMILY BARR~
RE: REQUEST FOR DOCUMENTS

Attached please find the original documents you requested
earlier this week. The fol~owing items are included:

The Horning Show: Memos and personal notes regarding its
development and implementation.

Personal Calendars: Janet Covington's original notes to me
were prepared specifically for this license challenge issue but
she did not save her actual calendar. Howard Zeiden no longer
has his 1991 calendar either. The other individuals listed on
the ascertainment interviews did not retain their personal
calendars, however, their participation in these meetings can
be substantiated, in virtually all cases, by checking either
Arnie's, Maria velleggia's or my calendar. In those cases,
their names or initials were written alongside the names of the
community/business leaders with whom we met.

News and Public Affairs Personnel: Job descriptions,
qualifications (i~ the form of resumes, bio's, etc) and hours
of work are ~ncluded. These were taken from personnel files so
you will not be receiving original documents at this time.

Tape Index: Attached.

cc: Arnie Kleiner
Terry Schroeder
Frank Gardner
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DOCKET FllE COpy ORIGINAL

Declaration of Emily L. Barr

RECEIVED

'SEP 2 61994
FEDERAL Ca.\t.lUNICATIONS COI.II.\\SSIOO

OFFICE OF mE SECRETARY

I, Emily L. Barr, based on my personal knowledge, state the

following:

1. On February 9, 1994, I had a meeting with Stephanie S.

Abrutyn, an attorney with Baker & Hostetler.

2. At one point during our meeting, I opened one of the file

cabinets in my office to look for a memorandum that I had sent to

Baker & Hostetler in order to refresh my recollection as to the

date that I had sent the memorandum and other materials to Baker &

Hostetler. A copy of this memorandum is attached hereto as Exhibit

1. I immediately reached for the file entitled "MEMOS TQ B & H" to

look for the memorandum. The only things that I had personally

placed in the "MEMOS TO B & H" file were copies of memoranda that

I or Arnold J. Kleiner had written to Baker & Hostetler, without

attachments. Any attachments to the memoranda were filed

separately by subject matter in different files. Thus, in the

course of previous searches of my files, I never looked in the

"MEMOS TO B & H" file because these memoranda already had been sent

to counsel, and, as I stated above, there would be no reason for

any of the documents for which I was looking to have been in that

file.

3. While looking in this "MEMOS TO B & H" file on February

9, 1994, I discovered a photocopy of the notes that Janet Covington

had prepared and given to me in 1992 to assist my efforts to gather

and memorialize information about WMAR-TV's ascertainment contacts

between May 30, 1991 and September 30, 1991. A copy of these 1992





covington notes is attached hereto as Exhibit 2. The copy of the

1992 Covington notes that I discovered also contained a cover sheet

which was a photocopy of a "post-it" note that I had written. A

copy of that "post-it" note is attached hereto as Exhibit 3. The

copy of the 1992 Covington notes that I discovered also contains

notations made by me while I was transferring the notes to the

format provided to me by Baker & Hostetler, which eventually became

Attachment E to my written direct testimony.

4. I do not recall ever making a copy of the 1992 Covington

notes, nor do I know how the copy that I discovered ended up in the

"MEMOS TO B & HI! file. Until I discovered the copy that morning,

I believed that I had discarded the 1992 Covington notes and that

no copies of the notes had been made or retained.

5. I have attempted to recall how the copy could have been

made or retained without my knowledge. As for the existence of the

copy, I assume that I must have asked my secretary at the time, who

is no longer employed by WMAR-TV, to copy all documents that were

forwarded to Baker & Hostetler. I also assume that, at some point,

she must have misfiled the copy of the 1992 Covington notes in the

"MEMOS TO B & HI! file rather than the proper file which contains

copies of the original calendars used in this proc~eding, a file
.:.; '.: .... ':' ..

which I had checked.

6. As for the retention of tn~ copy, I turned over more than
"

10,000 pages of documents to Baker & Hostetler in connection with

this matter, including immense volumes of exhibits. I had and

continue to have no recollection of having sent the 1992 Covington

-2-



notes to Baker & Hostetler. Wr-en I examined the file in which the

notes should have been ~etained and discovered that they were not

there, I assumed that I must have discarded them, and I so

testified at the hearing.

7. After my discovery of the copy of the 1992 Covington

notes, Baker & Hostetler informed me that Ms. Covington's original

1992 notes had been found in -:heir files.

believed that I had thrown those notes away.

Prior to that, I

I still have no

recollection of sending or copying the 1992 Covington notes, and as

I stated above, it did not occur to me to look in the "MEMOS TO

B & H" file for the 1992 Covington notes, or any other documents,

because the only items that were supposed to be in that file were

copies of memoranda, without attachments, that Mr. Kleiner or I had

sent to Baker & Hostetler.

I declare under penalty of perjury that the foregoing is true

and correct.

Executed

Emi~

-3-
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EXHIBIT 1

.~'-WMAR·TV BAlTIMORE

June 25, 1993

TO: DAVE ROBERTS

FROM: EMILY BARR t.6
RE: REQUEST FOR DOCUMENTS

Attached please find the original documents you requested
earlier this week. The fol~owing items are included:

The Morning Show: Memos and personal notes regarding its
development and implementation.

Personal Calendars: Janet Covington's original notes to me
were prepared specifically for this license challenge issue but
she did not save her actual calendar. Howard Zeiden no lo~ger

has his 1991 calendar either. The other individuals listed en
the ascertainment interviews did not retain their personal
calendars, however, their participation in these meetings C2n

be substantiated, in virtually all cases, by checking either
Arnie's, Maria Velleggia's or my calendar. In those cases,
their names or initials were written alongside the na~es cf :he
community/business leaders with whom we met.

News and Public Affairs Personnel: Job descriptions,
qualifications (in the form of resumes, bio's, etc) and ho~rs

of work are included. These were taken from personnel :ilss so
you will not be receiving original documents at this ti~e.

Tape Index: Attached.

cc: Arnie Kleiner
Terry Schroeder
Frank Gardner
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BEFORE THE FEDER~C~~N~~T~~~~~~\5SIOO

FEDERAL COMMUNICATIONS COMMISSIO~~
WASHINGTON, DC %0554

!1M Docket No. 93-94

File No. BPCT-910903KE

File No. BRCT-910603EX

RECE'VED

SEP 2 61994DOCKGF~E Gt}?Y ORIGINAL

In re Application of )
)

scripps Howard )
Broadcasting Company )

)
For Renewal of License of )
station WMAR-TV, .)
Baltimore, Maryland )

)
and )

)
Four Jacks )
Broadcasting, Inc. )

)
For a Construction Permit for )
a New Television Facility on )
Channel 2 at Baltimore, Maryland )

To: The Honorable Richard L. Sippel
Presiding Administrative Law JUdge

I"
I
I
I

I

I

I

I

OPPOSI'.fI05 ft) DgUZS'.f ft)R PBDISSIOII TO
FILE D UPDL OF 1'JIB OItDO DJDlYZIIG TBB

RlOUlST FOB IS8QUCI or A 81TSPOIQ DQCl8 DCUII

1. Less than three weeks before the hearing in this matter

is scheduled to commence, Four Jacks Broadcasting, Inc. ("Four

Jacks") requested that the Presiding JUdge issue a subpoena duces

tecum requiring National Broadcasting company ("NBC") to produce

documents that Four J~cks became aware of no later than July 16,

1993. The Presiding Judge appropriately denied this last-minute

request because, among other things, Four Jacks could have sought

the subpoen~. three months ago,' and issuing it now could cause

disruption and delay. Similarly, permitting an appeal to the

Commission less than two weeks before the hearing is scheduled to

comaence would be even more likely to cause disruption and delay.
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documents were not in the possession of WMAR-TV over three months

existence of the documents sought by the subpoena and that those

Request for Issuance of Subpoena Duces Tecum or in its Request for

ago (and prior to the close of discovery in this matter on July 30,

possibletheofawarewastherefore,Jacks,

Ms. Barr also testified on July 16 that she did not

~ Deposition of

According to Four Jacks, the basis for its subpoena.

Four

Yet, Four Jacks offered no explanation, either in its

is the testimony of the Acting General Manager of WMAR-

2.

3.

J acks' Request for Permission to File an Appeal of the Order
FOur
oenying the Request for Issuance of Subpoena Duces Tecum ("Request

for permission to File and Appeal"), therefore, should be denied.

request

TV, Emily Barr, in her JUly 16, 1993 deposition. At that time, Ms.

Barr testified that she contacted NBC for its records relating to

certain proqrammingthat was broadcast on DAR-TV during the

license term.

Emily Barr, excerpts of which are attached to Four Jacks' Request

retain copies of her written request to NBC.

for Issuance of Subpoena Duces Tecum, at 108-09. 1

1993) •

~.

i
,
,
f

I
I
I
I
I
I
I
I

permission to File an Appeal, as to why it waited until the eve of

the hearing before requesting this subpoena.

4. Furthermore, an appeal at this time would likely delay

resolution of this matter and, therefore,
.' .

prejudice WMAR-TV •
. .

First, as the Presiding JUdge pointeq out in his Order denying Four

: :.. .. I

1 Four Jacks statement in ! 2 of its Request for Permission
to File an Appeal that it has been told that· "many documents
relevant to this proceeding that sho\11d have been l.n Scripps' files
. • . were either missing or destroyed" is entirely uncalled for
and has no relevance to the pending issue.

- 2 -
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Jacks' subpoena request, if a subpoena is issued to NBC, there may

be a motion to quash that subpoena. This alone could disrupt the

proceedings and cause siqnificant delay. Second, as the Presiding

JUdge also noted, Four Jacks' subpoena seeks documents for a broad

time period that mayor may not exist. Even if the subpoena were

issued, a search for the documents is likely to take some time and

cause delay. Finally, the process of appealing to the Commission
_c-

is itself time consuming, and is highly unlikely to conclude before

the hearing in this matter is scheduled to commence. In fact,

there is no way to be certain about the lenqth of the delay that

would be caused by granting Four Jacks I Request for an Appeal

because the Rules do not prescribe a time limit within which the

Commission must make a decision. In light of these factors, it is

difficult to see how an appeal to the Commission would not, despite

Four Jacks' claim, delay the proceedings.

5. Consequently, if Four Jacks' Request for Permission to

File an Appeal were granted, the distraction and likely delay would

significantly prejUdice WMAR-TV in this proceeding.

- 3 -
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WHEREFORE, scripps Howard Broadcasting Company respectfully

requests that the Request for Permission to File an Appeal of the

order Denying the Request for Issuance of Subpoena Duces Tecum

filed by Four Jacks Broadcasting, Inc. be denied.

RespectfUlly submitted,

Scripps Howard
Broadcasting Company

", - "'~By: ',<-~'J' ~~~\ ,
Kenneth C. Howard, Jr.
Leonard C. Greenebaum
David N. Roberts
Stephanie S. Abrutyn

Its Attorneys

BAKER & HOSTETLER
1050 connecticut Avenue, N.W.
suite 1100
washington, D.C. 20036
(202) 861-1500

Dated: october 26, 1993

- 4 -



... -----------1--1.11••••••1'••11••__. 1,"""'......,-_......._ .....-_,•••--------~,

Certificate Qf Service

I, Ruth QmQnijQ, a secretary in the law Qf Qffices Qf

Baker & HQstetler, hereby certify that I have caused cQpies Qf the

fQreqQinq "OpPQsitiQn tQ Request fQr PermissiQn tQ File an Appeal

to the Order Denyinq the Request fQr Issuance Qf a SubpQena Duces

Tecum" to be hand-delivered this 26th day Qf OctQber, 1993 tQ the

follQwinq:

The HQnQrable
Richard L. Sippel
Presidinq Administrative Law JUdqe
Federal CQmmunicatiQns CQmmissiQn
2000 L street, N.W.
Room 218
Washington, DC 20554

Martin R. Leader, Esq.
Fisher Wayland COQper & Leader
1255 23rd street, N.W.
Suite 800
Washington, DC 20037
Counsel to Four Jacks

Broadcasting, Inc.

Norman Goldstein
Hearing Branch-Mass Media Bureau
Federal CommunicatiQns Commission
2025 M Street, NW
Room 7212
Washington, DC 20554

Robert Zauner
Hearing Branch-Mass Media Bureau
Federal CommunicatiQns CQmmissiQn
2025 M Street, NW .
RQQm 7212
WashingtQn, DC 20554
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'SEP 2 6 199~~DOCKET FiE CO?Y ORIGINAL
Declaration of Emily L. Barr

FEDERAL CCijt.lUNICA1iONS ex IMMISSI()J
OFFICE Cf THE SE~rtET \R"

I, Emily L. Barr, based o~ my personal knowledge, state the

followi~g:

1. I a~ Assistant General Manager of Station WMAR-TV, which

is owned by Scripps Howard Eroadcasting Company.

2. In October, 1993 , Kenneth C. Howard, Jr" an attorney

with Baker & Hostetler telephoned me and requested that I review ~y

files again to ensure the accuracy of my deposition statement that

I did not have the facsimile that I sent to NBC in August 1992

listing the issues about which WMAR-TV was seeking records.

3 . In response to Mr. Howard 1 s request, I immediately looked

for and, to my surprise, located two facsimiles, in a file between

other documents. The facsimiles that I located were the facsimile

that Mr. Howard was seeking and the facsimile that I received back

from Nancy Cole, Director of Archives, NBC News, attaching a sample

of the type of information that was available. A copy of t::'e

facsimile that I sent to NBC is attached hereto as Exhibit 1, and

a copy of the faosimile that I received from NBC is attached hereto

as Exhibit 2.

4. Immediately after I located the facsimiles, I sent a copy

of the facsimile that I had sent to NBC to Mr. Howard via

facsimile. To the ber.ft of my knowledge, the date on the facsimile

cover sheet and the line on the top of the fac8irnile received by

Mr. Howard, ~ Exhibit 1, accurately represent the date and time

that I sent him the documents.

S. Shortly thereafter, at: his request, I also sent Mr.

Howard a copy of the facsimile that I had received from NBC :~


